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excess of those determined to be pre-
vailing in the particular locality. Nor
does the Act affect or require the
changing of any provisions of union
contracts specifying higher monetary
wages or fringe benefits than those
contained in an applicable determina-
tion. However, if an applicable wage de-
termination contains a wage or fringe
benefit provision for a class of service
employees which is higher than that
specified in an existing union agree-
ment, the determination’s provision
must be observed for any work per-
formed on a contract subject to that
determination.

§4.166 Wage payments—unit of pay-
ment.

The standard by which monetary
wage payments are measured under the
Act is the wage rate per hour. An hour-
ly wage rate is not, however, the only
unit for payment of wages that may be
used for employees subject to the Act.
Employees may be paid on a daily,
weekly, or other time basis, or by piece
or task rates, so long as the measure of
work and compensation used, when
translated or reduced by computation
to an hourly basis each workweek, will
provide a rate per hour that will fulfill
the statutory requirement. Whatever
system of payment is used, however,
must ensure that each hour of work in
performance of the contract is com-
pensated at not less than the required
minimum rate. Failure to pay for cer-
tain hours at the required rate cannot
be transformed into compliance with
the Act by reallocating portions of
payments made for other hours which
are in excess of the specified minimum.

§4.167 Wage
payment.

The wage payment requirements
under the Act for monetary wages
specified under its provisions will be
satisfied by the timely payment of
such wages to the employee either in
cash or negotiable instrument payable
at par. Such payment must be made fi-
nally and unconditionally and ‘‘free
and clear.”” Scrip, tokens, credit cards,
““‘dope checks’’, coupons, salvage mate-
rial, and similar devices which permit
the employer to retain and prevent the
employee from acquiring control of
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money due for the work until some
time after the pay day for the period in
which it was earned, are not proper me-
diums of payment under the Act. If, as
is permissible, they are used as a con-
venient device for measuring earnings
or allowable deductions during a single
pay period, the employee cannot be
charged with the loss or destruction of
any of them and the employer may not,
because the employee has not actually
redeemed them, credit itself with any
which remain outstanding on the pay
day in determining whether it has met
the requirements of the Act. The em-
ployer may not include the cost of
fringe benefits or equivalents furnished
as required under section 2(a)(2) of the
Act, as a credit toward the monetary
wages it is required to pay under sec-
tion 2(a)(1) or 2(b) of the Act (see
§4.170). However, the employer may
generally include, as a part of the ap-
plicable minimum wage which it is re-
quired to pay under the Act, the rea-
sonable cost or fair value, as deter-
mined by the Administrator, of fur-
nishing an employee with “‘board, lodg-
ing, or other facilities,” as defined in
part 531 of this title, in situations
where such facilities are customarily
furnished to employees, for the conven-
ience of the employees, not primarily
for the benefit of the employer, and the
employees’ acceptance of them is vol-
untary and uncoerced. (See also
§4.163(k).) The determination of reason-
able cost or fair value will be in ac-
cordance with the Administrator’s reg-
ulations under the Fair Labor Stand-
ards Act, contained in such part 531 of
this title. While employment on con-
tracts subject to the Act would not or-
dinarily involve situations in which
service employees would receive tips
from third persons, the treatment of
tips for wage purposes in the situations
where this may occur should be under-
stood. For purposes of this Act, tips
may generally be included in wages in
accordance with the regulations under
the Fair Labor Standards Act, con-
tained in part 531. (See also §4.6(q) and
§4.163(k).) The general rule under that
Act is that the amount paid a tipped
employee by his employer is deemed to
be increased on account of tips by an
amount determined by the employer,
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